
ARNOLD & PORTER
DOCKET FILE COpy ORIGINAL

PARK AVENUE TOWER

65 EAST 55TH STREET

NEW YORK, NEW YORK 10022·3219

(2121750·5050

WILLIAM E. COOK, .JR.
DIRECT LINE: (202) 872·6996

1200 NEW HAMPSHIRE AVENUE, N. W.
WASHINGTON, D. C. 20036-6885

(202) 872-6700

CABLE: "ARFOPO"

FAX: (2021 872·6720

TELEX: 89·2733

1700 LINCOLN STREET

DENVER, COLORADO 80203·4540

1303) 863·1000

October 7, 1993

BY IWID

Mr. William F. Caton
Actinq Secretary
Federal Communications Commission
1919 M Street, N.W.
Washinqton, D.C. 20554

Re: Cable Rate Requlation

Dear Mr. Caton:

Please find enclosed on behalf of the National
Association of Telecommunications Officers and Advisors,
~. Al, an oriqinal and nine copies of the Reply
Comments of the National Association of
Telecommunications Officers and Advisors, ~. Al, in the
above-referenced proceedinq.

Any questions reqardinq the submission should be
referred to the undersiqned.

sincerely,

cJ~~~~~~
William E. Cook, Jr.
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TO: The Commission

REPLY .........8 or TIlE
DUONAL ASSOCIAftOlf OF TELBCOlllmlUCATIOHS

OFFICERS AND ADVI_, TJIB IlATIOlfAL LEAGUE OF
CITIBS, THE UNITED "'TBS COIII'DUDICB or DYORS,

AND 'l'IIB lfATIONAL MSOCD'fiOlt or COUIITXBS III
BESPOHSI TO TUB THIRD macs or PROPOSED BPT,PMING

The National Association of Telecommunications

Officers and Advisors, the National League of Cities,

the united States Conference of Mayors, and the National

Association of Counties (collectively, the "Local

Governments") hereby s~it these reply comments in the

above-captioned proceeding.

IWiQUSSION

I. The COJIIIlission IIIiUJt Not Perait cable Operators
To Destroy the Pl!lVtections to Cable SUbscribers
Under BencbJlarlt IliJlulation By creating
Further Except!· AT to ReMhNrlt llandated Bates

Over the past month, it has become apparent that

many cable operators are implementing the Federal
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communications commission's ("Co..ission's") benchmark

rate regulations to their liaits (if not beyond) to

raise cable rates. l cable su~scribers all across the

country have been complaining about rate increases,

which cable operators bave suggested are required by the

commission's rules deapite the fact that the

commission's rules simply set ceilings, do not mandate

rate increases, and, in tact, were expected to result in

rate decreases. 2

Once again -- this ti.e with respect to so-called

"external costs" -- cabl. operators-are attempting to

undermine the limited rate protections granted cable

subscribers under the benchmark regulations. 3 Even

Cable operators alr.ady have scored some successes in
this regard as a result of the co..i.sion's actions in
its Order on Reconsid"'~ion. In that Order, the
Commission broadened tIa categories of "external" costs
that cable operators .., pass through to subscribers on
top of benchmark rates "ndated by the Commission's
rules. For example, ..-ng other things, the
Commission's rules now,.rmit cable operators to pass
through as "external" "ts those costs of complying
with local customer s.-vice requirements that exceed the
Commission's minimal rtlUirements. ~ First Order on

(Footnote continued on next page]

1 ~, §.g., Farhi, "cable Rules will Raise Some
Bills," Washington Post, August 18, 1993, at A1.

2 Local Governments a~. encouraged by the Commission'S
decision to conduct a -.rvey of cable operators to
determine if they are .o'tually raising rates under the
Commission's benchmark "gulations. i§A Order, In the

~:i;:IiI;nI~~;::~;a;~~€i~:c:*~~o~.tt~i~~i~tof
1992; late RegulatioD, MM Docket No. 92-266, FCC 93-446
(released Sept. 17, 19'3).
3
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before the Commis.ion's Third Notice of Proposed

Rulemaking in this proceedinq, Local Governments were

concerned that exceptions to the benchaark rates for

"external costs" might be abused by cable operators to

impose unreasonable rates for cable service. Permitting

external cost treatment of the myriad expenditures

proposed by cable operators -- with the concomitant

automatic rate increases for subscribers -- would

eviscerate the Commission's benchmark approach to

protecting the pUblic. 4

Cable operators are now requesting that the

Commission create a host of additional exceptions to its

benchmark rules which cable operators might manipulate

to impose even greater rate increases on subscribers. S

Among Qther things, Local GQvernments strongly Qppose
cable CQmmenters' request that the Commission: (a)

[Footnote continued on next page]

Such a concern is compounded by the fact that the
Commission -- at least thus far in this proceeding
-- has not required cable operators to reduce current
rates tQ a level that would eliminate monQpoly rents.
~ Further Comments of NATOA, §t AI., filed June 17,
1993 (urging the CommissiQn to recalculate the
competitive rate differential and require cable
operatQrs tQ reduce September 30, 1992 rates by up to 28
percent, rather than by the 10 percent currently
mandated by the CQmmissiQn).
S

[Footnote continued from previous page]
Reconsideration. Second Report and Order. and Third
NQtice Qf PropQsed Bulemaking. In the Matter Qf
ImplementatiQn of Sections of the Cable Teleyision
CQnsumer PrQtection and CQmpetition Act Qf 1992; Rate
RegulatiQn, MM Docket No. 92-266, FCC 93-428 at 1 102
(released August 27, 1993).
4
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If adopted, the.. exception. would virtually guarantee

that cable operators -- under the guise of rate

regulation -- continue to reap the monopoly profits that

Congress, in enacting Section 623 of the Cable

Television Consumer Protection and competition Act of

1992, 47 U.S.C. S 543, intended for the Commission to

limit through its rate regulations.

Moreover, if certain of these proposals were

adopted, cable operators would have free rein to pass

[Footnote continued from previous page]
permit cable operators to treat as external costs any
other upqrade costs undertaken at the ti.e of an upgrade
required by a franchising authority; (b) treat as
external costs the costs of complying with federal
customer service and technical standards, and local
zoning requirements; (c) permit cable operators with
rates below the benchmark to raise their rates to the
benchmark rate if they have undertaken upgrades in the
past three years; (d) permit cable operators to pass
through any rate increases as a result of channel
additions upon thirty days notice and without prior
review by the franchising authority or the commission;
(e) prohibit franchising authorities from reviewing
proprietary information they would need to determine
whether rate changes resulting fro. channel deletions or
additions are reasonable; (f) permit cable operators to
include a portion of upgrade costs in any rate increase
resulting from the addition of channel capacity; and (g)
permit a cable operator to include profits, promotional
costs and other costs as part of the cost of adding a
channel to a cable system. ~, §.g., Comments of TKR
Cable Company at 8 (filed sept. 30, 1993); Comments in
Response to the Third Notice of Proposed Rulemaking by
Falcon Cable TV, tt Al. at 13, 19 (filed sept. 30,
1993); Comments of Time Warner Entertainment Co., L.P.
at 5-6 (filed Sept. 30, 1993); Comments of Continental
Cablevision, Inc. on the Third Notice of Proposed
Rulemaking at 14-17 (filed Sept. 30, 1993); and Comments
of Discovery Communications, Inc. at 8-11 (filed Sept.
30, 1993).
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throuqh to cable subscribers upqrade costs for services

that may not benefit subscribers to requlated tiers, or

that such subscribers may not want. 6 Cable plant is

already in place for requlated services; upqrade costs

should be recovered throuqh the non-requlated services

that upqrades are qenerally constructed to provide.

For the reasons Local Governments advanced in

numerous comments filed in this proceedinq,7 Local

Governments stronqly urqe the Commission not to adopt

the proposals advanced by commenters that would further

undermine the benchmark system.

II. The ccmaission Should Prohibit Accelerated
Depreciation of Upgrades in Order To Protect
Cable Subscribers lroa Unreasonable Rates

The Commission should not permit cable operators

to amortize or depreciate upqrades to cable systems on

6 ~, §.g., Comments of TKR Cable Company at 8 (filed
sept. 30, 1993) ("The Commission should allow cable
operators to include the costs of voluntary upqrade
features if undertaken as part of the required
upqrade tl ) •

7 ~, §.g., Further Comments of Local Governments
(filed June 17, 1993); Petition for Reconsideration and
Clarification by Local Governments (filed June 21,
1993); Opposition by Local Governments to Petitions for
Reconsideration and Clarification (filed July 21, 1993);
Comments of Local Governments (filed sept. 30, 1993).
~~ Comments of Local Governments in
MM Docket No. 93-215 (filed Auqust 25, 1993); Reply
Comments of Local Governments in MM Docket No. 93-215
(filed September 14, 1993).
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an accelerated basis. S By using accelerated

depreciation rates, cable operators might be able to

justify in a cost-of-service proceeding sharp rate

increases to cover such depreciation charges.

Accelerated depreciation of upqrades might also permit

cable operators to charge rates that become unreasonable

once such upqrades are fully depreciated. such a result

would occur if cable operators are able to switch

between cost-of-service and benchmark requlation over a

period of time. 9

Cable operators should be permitted to depreciate

upgrades pursuant to straight-line depreciation based on

the useful life of the upgrade equipment. such

8 For example, commenters have suggested that upgrades
be amortized over a period shorter than the useful life
of such upgrades because comaenters allege that the
upgrades usually become technically obsolete before the
end of their useful life. ~, ~.g., Comments in
Response to the Third Notice of Proposed RUlemaking by
Falcon Cable TV, §1 Al. at 13 (filed Sept. 30, 1993)
("the allowable amortization period should be
approximately half of the useful life of plant
components"). These commenters provide no evidence for
their assertions.
9 For example, a cable operator might, as a result of
cost-of-service showings, be permitted substantial rate
increases based on accelerated depreciation of its
upgraded system. After the upgrade is fully
depreciated, a cable operator may simply seek to impose
the capped rate increase permitted by the benchmark
requlations. Thus, a cable operator would continue to
receive a capped rate increase even after its costs have
dramatically declined as a result of the upqrade being
fully depreciated. Cable subscribers should not have to
bear the cost of such accounting games by cable
operators.
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treatment will ensure that cable subscribers experience

only modest increases in cable rates if a cost-of

service showinq justities such a rate increase.

Moreover, such depreciation will limit cable operators'

manipUlation of their choice of a cost-of-service or

benchmark proceedinq so that they can impose

unreasonable rates on cable subscribers.

COIfCLUSIOJf

For the foreqoinq reasons, the Commission shoUld

not adopt proposals by commenters that would undermine

the Commission'S benchmark requlations, and that miqht

be abused by cable operators to impose unreasonable

rates.

Respectfully SUbmitted,

~AllJe~1.#-1~I.0~O__-
Patrick J. Grant
Stephanie M. Phillipps
Williaa E. Cook, Jr.

ARNOLD &: PORTER
1200 New Hampshire Avenue, N.W.
Washington, D.C. 20036
(202) 872-6700

Counsel for the Local
Governments
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